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Office  of  Education 
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ASSISTANCE  TO  STATES  FOR  EDUCATION 

OF  HANDICAPPED  CHILDREN 

Notice  of  Proposed  Rulemaking 

Under  section  5(b)  of  the  Education 
for  All  Handicapp>ed  Children  Act,  Pub. 
L.  94-142  (20  U.S.C.  1411,  note)  which 
amends  the  Educaticm  of  the  Handicap¬ 
ped  Act,  notice  is  given  that  the  Com¬ 
missioner  of  Education,  with  the  ap¬ 
proval  of  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare,  proposes  to  amend 
Part  121a  of  Title  45  of  the  Code  of  Fed¬ 
eral  Regulations  by  adding  the  regula¬ 
tion  set  forth  below. 

Pub.  L.  94-142,  enacted  November  29, 
1975,  contains  extensive  amendments 
to  the  Education  of  the  Handicapped  Act 
(EHA),  especially  Part  B,  which  pro¬ 
vides  for  assistance  to  the  States  and 
outlying  areas  in  initiating,  expanding, 
and  improving  programs  for  the  edu¬ 
cation  of  handicapped  children.  Tliese 
amendments  include  provisions  which 
are  designed  to  assure  Uiat  all  handicap¬ 
ped  children  have  available  to  tiiem  a 
free  appropriate  public  education,  to  as¬ 
sure  that  the  rights  of  handicapped 
children  and  their  parents  are  protected, 
to  assist  States  and  localities  in  providing 
for  the  education  of  all  handicapped  chil¬ 
dren,  and  to  assess  and  assure  the  ef¬ 
fectiveness  of  efforts  to  educate  these 
children. 

An  important  part  of  the  program  is 
the  definition  of  “handicapped  children” 
contained  in  section  602(1)  of  the  Educa¬ 
tion  of  the  Handicapped  Act,  since  the  re¬ 
quirements  of  the  Act  are  stated  in  terms 
of  providing  services  to  handicaiH>ed 
children.  Starting  in  fiscsd  year  1978,  al¬ 
locations  will  be  based  in  part  on  the 
number  of  handicapped  children  receiv¬ 
ing  special  education  and  related  services 
(section  611).  One  of  the  handicapping 
conditions  listed  in  the  definition  of 
“handicapped  children”  in  section  602(1) 
of  the  Education  of  the  Handicapped  Act, 
as  amended  by  Pub.  L.  94-142,  is  “chil¬ 
dren  with  specific  learning  disabilities.” 

The  Congress  established  specific  re¬ 
quirements  relating  to  specific  learning 
disabilities  which  require  regulations  to 
be  published  by  November  29,  1976  (sec¬ 
tion  5(b)(1)  of  Pub.  L.  94-142).  This 
regulation  is  being  published  separately 
from  regulations  for  the  rest  of  Part  B, 
which  was  substantially  revised  by  Pub. 
L.  94-142.  This  regulation  raises  unique 
issues  as  well  as  having  a  separate  stat¬ 
utorily  imposed  publication  date.  This 
regulation  is  pr(HX>sed  as  a  subpart  to 
Part  121a  and,  when  published  in  final, 
will  be  included  in  the  regulations  for 
Part  B  of  the  Education  of  the  Handi¬ 
capped  Act. 

The  Congress  has  defined  “children 
with  sp>ecific  learning  disabilities”  as  fol¬ 
lows: 

Those  children  who  have  a  disorder  in  one 
or  more  of  the  basic  psychological  processes 
involved  in  undmtanding  or  in  using  lan¬ 


guage,  spoken  or  written,  which  disorder  may 
manifest  Itself  In  Imperfect  ability  to  listen, 
think,  speak,  read,  write,  ^11,  or  do  mathe¬ 
matical  calculations.  Such  disorders  include 
such  conditions  as  perceptual  handicaps, 
brain  injviry,  minimal  brain  dysfunction, 
dyslexia,  and  devtiopmental  aphasia.  Such 
term  does  not  include  children  who  have 
learning  problems  which  are  primarily  the 
result  of  visual,  hearing,  or  motor  handicaps, 
of  mental  retardation,  of  emotional  disturb¬ 
ance,  OT  environmental,  cultural,  or  economic 
disadvantage. 

(Section  5(b)  (4)  of  Pub.  L.  94-142.) 

The  Congress  provided  that  the  Com¬ 
missioner  consider  whether  changes 
should  be  made  in  this  d^nitioa  as  a 
result  of  the  regulations  described  in  sec¬ 
tion  5(b)(3).  At  the'  present  time,  the 
Office  of  Educaticm  does  not  intend  to 
recommend  legislative  changes  because 
there  is  still  much  research  required  to 
further  delineate  the  components  of 
specific  learning  disabilities.  The  exist¬ 
ing  definition  will  be  incorporated  in  the 
definitions  section  of  the  general  regu¬ 
lations  document  for  Pub.  L.  94-142. 

Section  5(b)  (1)  requires  the  Conunis- 
sioner  to  develop  regulations  which 
establish : 

(1)  Specific  criteria  for  determining 
whether  a  particular  disorder  or  ccmdi- 
tion  may  be  considered  a  specific  learn¬ 
ing  disability  for  the  purposes  of  de¬ 
signating  children  with  specific  learning 
disabilities: 

(2)  Diagnostic  procedures  to  be  used 
in  determining  whether  a  particular 
child  has  a  disorder  or  condition  vdilch 
places  such  a  child  in  the  category  of 
children  with  specific  learning  disabili¬ 
ties;  and 

(3)  Monitoring  procedures  to  be  used 
in  determining  if  State  and  local  edu¬ 
cational  agencies  are  complying  with  the 
criteria  in  (1)  and  (2). 

The  criteria  in  (1)  and  (2)  are  im¬ 
portant  to  insure  that  children  are  i^- 
propiiately  evaluated,  that  children  will 
not  be  mislitbeled,  and  so  that  there  can 
be  common  standards  for  counting  chil¬ 
dren  who  have  specific  learning  disabili¬ 
ties. 

The  “count”  is  important  because  ttie 
Congress  has  established  an  allocaticm 
formula  for  fimds  vmder  Part  B  of  the 
Education  of  the  Handicaimcd  Act 
(starting  in  fiscal  year  1978)  which  is 
based  on  a  count  oi  handicapped  chil¬ 
dren  receiving  special  education  and  re¬ 
lated  services.  In  counting  children,  the 
Congress  has  stated  that  children  with 
specific  learning  disabilities  may  not 
constitute  more  than  one-sixth  of  the 
children  eligrible  to  be  counted  as  handi¬ 
capped.  Another  limitation  on  the  coimt 
is  that  a  State  may  not  count  more  than 
12  percent  the  nmnber  of  children 
aged  five  through  seventeen  as  handi¬ 
capped.  This  means  at  most,  only  two 
percent  of  the  children  in  those  age 
ranges  in  a  State  may  be  counted  as 
having  specific  learning  disabilities  for 
allocation  purposes.  This  is  not  to  say 
that  there  may  not  be  a  larger  percent¬ 
age  of  diildrai  who  have  specific  learn¬ 
ing  disabilities  v^iich  a  State  is  required 
to  serve  under  Part  B. 


The  Congress  has  also  provided,  how¬ 
ever,  that  this  two  percent  “cap”  would 
be  removed  when  these  final  regulations 
are  effective  (section  5(c) ) .  . 

Legislative  History 

The  legislative  history  points  out  tlie 
problem  ot  defining  a  specific  learning 
disability  very  clearly.  As  Congressman 
Ldiman  stated,  “No  one  really  knows 
what  a  learning  disability  is.”  Cong.  Rec. 
daily  ed.  at  H  7755  (July  29,  1975) .  Con¬ 
gressman  Lehman  further  pointed  out 
that  research  has  identified  53  basic 
learning  disabilities.  At  H  7755.  He  also 
points  out  that  one  person  has  Identified 
99  minimal  brain  dysfimctions.  At 
H  7755. 

Limitations  on  Establishing  Specific 
Criteria 

The  Congress  cimtemplated  specific 
criteria  for  each  specific  learning  dis¬ 
ability. 

The  Office  of  Education  shares  the 
cem  of  members  of  Congress  that  chil¬ 
dren  not  be  mislabeled  as  having  specific 
learning  disabilities.  In  att^pting  to 
comply  with  the  Congressional  intent 
that  detailed  criteria  be  specified  for 
determining  what  conditkms  constitute 
a  specific  learning  disability,  the  Office 
of  Education  held  several  meetings  to 
obtain  input  from  experts  in  the  fields 
of  education,  psychology,  and  medicine 
and  from  other  Interested  parties.  The 
experts  indicated  that  there  was  little 
general  agreem^t  on  what  conditions 
could  and  could  not  be  considered  a 
specific  learning  disability.  Among  the 
points  made  were: 

1.  The  state  of  the  art  in  the  field  of 
specific  learning  disabilities  and  its  as¬ 
sociated  fields  is  such  that  it  is  not  pres¬ 
ently  possible  to  specify  exactly  all  of  the 
components  of  each  specific  learning  dis¬ 
ability.  There  remain  strong  (H>posing 
professiixial  opinions  as  to  the  validity 
of  certain  behaviixal  manifestaticms  as 
being  indicative  of  a  specific  learning 
disability.  At  present,  the  only  generally 
acc^ted  manifestation  of  a  specific 
learning  ^isatrility  is  that  there  is  a 
major  discrepancy  between  expected 
achievement  and  ability  which  is  not  the 
result  of  other  known  and  generally  ac¬ 
cepted  handicapping  conditions  or  cir- 
ciunstances. 

2.  There  exists  no  hard  research  data 
collected  on  a  large  enough  sample  in 
order  to  state,  with  certainty,  which  are 
the  common  characteristics  of  all  learn¬ 
ing  disabled  children. 

3.  There  are  several  theories  as  to  what 
causes  children  to  have  specific  learning 
disabilities. 

4.  There  appear  to  be  no  generally 
accepted  diagnostic  instruments  pres¬ 
ently  available  which  can  be  singly  and 
appropriately  utilized  with  all  children 
with  a  specific  learning  disability. 

5.  There  are  several  theories,  none  of 
which  are '  universally  acc^tc^,  as  to 
how  and  why  children  with  learning  dis¬ 
abilities  learn  or  do  not  leam.  These 
theories  require  that  inferences  be  made 
from  tested  and  observed  behavior.  These 
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Inferences  must  serve  as  the  basis  for  the 
educattonal  diagnosis  and  treatment  of 
children  with  a  specific  learning  dis¬ 
ability.  Based  on  the  theory  employed, 
the  Inferences  may  be  quite  different  in 
natiure. 

6.  It  Is  not  possible  to  list  specific 
standardized  diagnostic  Instruments  to 
be  used  In  the  evaluation  of  every  child 
suspected  of  having  a  specific  learning 
disability  because  of  the  wide  variety  of 
conditions  which  may  lead  to  a  child 
having  a  specific  learning  disability. 

7.  When  standardized  tests  are  ap¬ 
plied  to  populations  not  included  In  the 
standardization  sample,  the  results  ob¬ 
tained  tend  to  discriminate  sigainst  cer¬ 
tain  groups  of  children. 

8.  If  the  Office  of  Education  would 
regulate  the  diagnostic  process  to  insmre 
that  all  or  almost  all  of  the  variabfllty 
to  be  found  In  children  with  specific 
learning  disabilities  would  be  evaluated 
and  analyzed.  It  woxild  require  an  ex¬ 
tremely  extensive  and  Impractical  diag¬ 
nostic  approach.  If  such  an  approach 
were  required.  State  educational  agen¬ 
cies  and  local  educational  agencies  would 
have  to  either  reassign  currently  em¬ 
ployed  diagnostic  personnel  to  perform 
these  tasks  (and  thus,  of  necessity,  have 
to  replace  them)  or  they  would  have  to 
employ  significant  numbers  of  additional 
diagnostic  personnel.  The  costs  In  time 
and  money  would  be  extraordinary. 

Approach 

In  considering  how  to  best  meet  the 
legi^ative  requirement,  it  was  deter¬ 
mined  that  the  requirement  could  be  met 
by  setting  out  procedures  which  would 
lead  both  to  the  determination  that  a 
given  condition  was  a  specific  learning 
disability  and  that  a  given  child  had 
such  a  disability.  ^ 

In  the  pr(H>osed  regulations,  the  re¬ 
quirements  of  section  5(b)  (1)  (A)  and 
(B)  have  been  combined.  This  proce¬ 
dure  was  selected  for  two  reasons;  (1) 
The  specific  data  on  which  criteria  for 
determining  whether  a  particulsur  dis¬ 
order  cnr  condition  may  considered  a 
specific  learning  disability  are  not  pres¬ 
ently  available  In  a  practical,  useable 
form;  and  (2)  It  Is  more  iq>proprlate  at 
ttite  time  to  determine  whether  children 
have  a  specific  learning  disability  utiliz¬ 
ing  a  procedure  that  provides  for  an  ap- 
luroprlate  diagnostic  iqiproach.  This  pro¬ 
cedure  requires  the  development  of  ap¬ 
propriate  diagnostic  criteria.  The  pro¬ 
posed  regulations  provide  those  criteria. 
The  procediure  stated  will  provide  for  the 
appropriate  diagnosis  of  children  with 
specific  learning  disabilities.  A  diagnostic 
procedure  meets  the  Intent  of  section  5 
(b)  (1)  (A)  and  5(b)  (1)  (B),  while  avoid¬ 
ing  the  pitfall  of  trying  to  isolate  every 
condition,  each  with  Its  multitude  of 
symptomatic  variables. 

Summary  of  Proposed  Regulations 

Sectlcm  1  states  the  requirement  that 
any  child  to  be  Identified  as  having  a 
spieclfic  learning  disability  must  be 
evaluated  according  to  the  procedures 
and  criteria  set  out  in  this  subpart. 


Section  2  establishes  a  require¬ 
ment  that  any  evaluation  be  cmidueted 
by  a '  team  composed  of  appropriate 
professionals. 

Section  3  states  that  a  specific  learning 
disability  may  be  foimd  U  a  child  a 
severe  dlscrepiancy  between  achievement 
and  Intellectual  ability  In  one  or  more 
several  areas:  oral  expression,  written  ex¬ 
pression,  listening  c(Hnpr^ienslon  or 
reading  comprehension,  basic  reading 
skills,  mathematics  calculation,  mathe¬ 
matics  reasoning,  or  spelling.  A  "severe 
discrepancy"  is  defined  to  exist  when 
achievement  In  one  or  more  of  the  areas 
falls  at  or  below  50  percent  of  the  child’s 
expected  achievement  level,  when  age 
and  previous  educational  expieriences  are 
taken  Into  consideration.  The  50  percent 
figure  r^resents  the  level  at  which  a 
child’s  educational  performance  is  clearly 
Impaired. 

The  criteria  in  this  section  also  list  the 
statutory  requirement  that  a  child  may 
not  be  Identified  as  having  a  specific 
learning  disability  where  the  learning 
problem  Is  primarily  the  result  of  visual, 
hearing  or  motor  handicaps,  mental  re¬ 
tardation,  emotional  dlsturb^ce,  or  en¬ 
vironmental,  cultural,  or  economic  dis¬ 
advantage. 

Section  4  sets  out  the  evaluation  tech¬ 
niques  to  be  used. 

Action  5  indicates  the  evaluation  must 
include  a  medical  examination  where  It 
is  suspected  that  the  child  has  an  educa¬ 
tionally  relevant  medical  problem. 

Section  6  specifies  a  requirement  for 
observing  the  academic  performance  of 
the  child  In  the  classroom. 

S^tion  7  requires  that  the  results  of 
the  evaluation  be  documented  In  a  writ¬ 
ten  report  which  Includes  full  informa¬ 
tion  about  the  team’s  findings,  decisions, 
and  recommendations. 

Sections  8  and  9  set  out  monitoring 
responsibilities  of  State  educational 
agencies  and  the  Office  of  Education. 

Issues 

Several  Issues  were  identified  in  de¬ 
veloping  these  proposed  regulations. 
Comments  on  these  issues  would  be  par¬ 
ticularly  helpful  In  developing  the  final 
regulations.  The  primary  Issue  has  al¬ 
ready  been  discussed  at  length:  whether 
it  Is  possible  to  set  out  detailed  criteria 
for  determining  whether  a  given  condi¬ 
tion  is  a  specific  learning  disability.  As 
discussed,  this  clearly  seems  Impossible 
given  the  state  or  the  science.  It  was 
determined  that  the  better  approach 
would  be  to  attempt  to  meet  the  intent 
of  the  requirement  by  setting  out  spe¬ 
cific  diagnostic  procedmes  and  criteria 
for  determining  whether  a  given  condi¬ 
tion  is  a  specific  learning  disability. 

Another  Issue  was  whether  to  attempt 
to  define  a  myriad  of  terms.  Including 
those  set  out  in  the  existing  definition  of 
specific  learning  disabilities;  dyslexia, 
minimal  brain  dysfimction,  brain  Injiuy, 
among  others.  There  are  no  commonly 
accepted  educational  definitions  of  these 
conditions;  in  fact,  for  some  of  the  con¬ 
ditions,  there  are  more  than  20  defini¬ 
tions  that  are  used.  The  Office  of  Educa¬ 
tion  was  unsure  whether  It  would  be  bet¬ 


ter  to  profiOBe  an  educational  definition 
for  ea^  of  these  condltl<ms  or  to  leave 
them  undefined.  The  latter  approach  is 
proposed. 

Thmw  are  several  Issues  raised  by  the 
aiwroach  required  In  the  proposed  r^- 
latlmis  for  establlriiing  whether  a  child 
has  a  specific  learning  disability.  One  of 
these  concerns  Is  how  expected  grade 
level  achievement  is  established.  The  pro¬ 
posed  r^ulations  require  the  use  of  a 
formula  that  was  Initially  desired  for 
use  In  establishing  the  grade  expectancy 
level  In  reading  achievement.  Because  of 
the  components  (ff  the  formula.  It  is  be¬ 
lieved  that  this  formula  can  be  appr(H}ri- 
ately  applied  to  all  academic  achieve¬ 
ment  that  may  be  evaluated  under  these 
prc^KXsed  regulations. 

A  related  issue  is  based  on  the  pro¬ 
cedure  to  be  used  in  the  determination 
of  a  severe  discrepancy  between  ability 
and  achievement.  The  regulaticms  re¬ 
quire  that  a  child  be  achieving  at  or  be¬ 
low  50  percent  of  his  expected  achieve¬ 
ment  level  In  order  for  a  severe 
discrepancy  to  exist. 

In  order  to  achieve  this  piuix)6e,  a 
formula  was  derived  which  incorporates 
the  interrelationship  between  ability, 
chronological  age,  previous  educational 
experience,  and  a  level  of  discrepant 
achievement.  These  factors  reflect  how 
50  percent  of  expected  achievement  is 
established. 

The  50  perc^t  of  expected  achieve¬ 
ment  level  concept  was  selected  because 
it  should  identify  children  who  are  hav¬ 
ing  extreme  problems  with  learning  as 
demonstrated  by  their  achievement. 
Children  with  extreme  achievement 
problems  In  relatkm  to  their  age,  ability, 
and  previous  educational  experience, 
whose  learning  problems  are  not  pri¬ 
marily  the  result  of  other  known  handi¬ 
capping  conditions,  are  believed  to  have 
a  specific  learning  disability.  The  appli¬ 
cation  of  such  an  approach  has  a  criti¬ 
cal  effect  in  establishing  the  existence 
of  a  specific  learning  disability. 

In  addition  to  receiving  cmnments  on 
the  discrepancy  measure,  we  will  con¬ 
tinue  to  work  with  States  to  review  the 
impact  of  the  proposed  measure  as  well 
as  similar  discrepancy  measures  now  in 
effect  in  several  States.  The  results  of 
these  ccnnpariscms  as  well  as  the  re¬ 
sponses  to  the  comments  received  dur¬ 
ing  the  comment  period  will  be  pre¬ 
sented  in  the  preamble  to  the  final 
regulations. 

The  use  of  the  formula  with  children 
of  kindergarten  and  pre-school  ages 
may  result  in  negative  values  represent¬ 
ing  acadenic  achievement  levels.  It  is 
assumed  that  other  procedures  allowed 
in  the  regulations  will  be  utilized  in  such 
a  circumstance.  ’The  discrepant  achieve¬ 
ment  of  some  kkideigarten  and  pre¬ 
school  children  will  necessarily  have  to 
be  evaluated  subjectively. 

Another  regulatiim  issue  is  the  team 
approach  to  evaluation.  This  requires 
the  Inclusion  of  a  regular  classroom 
teacher  on  the  team.  This  requirement 
means  that  a  regular  classroom  teacher 
has  to  partielpate.  However,  this  re- 
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quirement  may  not  be  consistent  with 
conti-actual  requbranents  of  teachers  in 
scHne  local  educational  agencies. 

The  proposed  regulations  provide  for 
the  team  to  decide  if  a  child  has  a  sev^'e 
discrepancy  between  ability  and  achieve¬ 
ment  if  there  are  no  standardized  tests 
that  can  be  appropriately  used  which 
will  yield  the  data  requir^  by  the  pro¬ 
cedure  involving  the  formuia.  If  the 
team  must  make  such  a  judgm^t  in  the 
absence  of  these  data,  the  team  is  re¬ 
quired  to  state  specifically  the  basis  on 
which  the  determinaUon  of  the  exist- 
ance  of  the  discrepancy  is  based.  Given 
the  due  process  safeguards  that  apply 
to  evaluations  the  team  will  have  to 
make  such  judgmmts  very  carefully. 
The  opportunity  to  use  such  a  judgment 
is  necessary,  however,  to  allow  for  the 
proper  evaluation  of  children  when  ap¬ 
propriate  standardized  diagnostic  instru¬ 
ments  are  not  available. 

This  notice  of  proposed  rulemaking 
is  being  published  with  a  120  day  com¬ 
ment  period  in  order  to  provide  the  pub¬ 
lic  the  opportunity  to  ciltically  evalu¬ 
ate  not  only  the  si)ecific  requirements  of 
the  proposed  regulations,  but  to  examine 
the  efficacy  of  this  approach  in  deter¬ 
mining  the  existence  of  spocific  learn¬ 
ing  disabilities  as  weU. 

Prior  Public  Input 

In  planning  for  the  development  of  the 
spocific  learning  disability  regulations, 
the  Office  of  Education  elected  to  seek 
before-the-fact  input  from  a  variety  of 
agencies  and  individuals  from  through¬ 
out  the  Nation.  The  information  ob¬ 
tained  through  the  use  of  this  procedure 
proved  to  be  quite  useful  in  writing  the 
propx)sed  regulations.  The  basic  proce¬ 
dure  of  public  involvement  was  used  prior 
to  the  actual  drafting  of  the  proposed 
rules.  Citizens  representing  advocate 
groui>s,  including  parents  and  profes¬ 
sionals,  were  invited  to  participate  in  a 
meeting  where  the  primary  issues  re¬ 
garding  the  development  of  these  regula¬ 
tions  were  identified  and  discussed.  Sub¬ 
sequent  to  this  meeting,  a  conference  was 
held  which  involved  representatives  of 
many  additional  advocate  groups.  At  this 
conference,  information  concerning  the 
spjecific  relation  requirements,  as  well 
as  major  philosophical  and  practical  is¬ 
sues,  were  sought.  A  meeting  was  also 
held  with  the  professional  advisory  board 
of  the  National  Association  for  Children 
with  Learning  Disabilities  for  additional 
Information.  (The  membership  of  this 
organization  is  composed  primarily  of 
parents,  although  many  professionals  be¬ 
long  as  well.) 

Following  the  series  of  meetings,  a 
draft  concept  paper  was  developed.  The 
concepts  contained  in  that  paper  were 
shared  with  State  educational  agency 
representatives  from  34  States.  The  pur¬ 
pose  of  this  activity  was  to  attempt  to 
ascertain  if  the  concepts  contained  in  the 
draft  paper  presented  siny  major  philo¬ 
sophical  and  implementation  problems 
for  States. 

A  second  draft  concept  paper  was  de¬ 
veloped  and  sent  to  all  who  had  partici¬ 
pate  in  the  formal  input  sessions.  Com¬ 


mits  were  specifically  invited  on  the 
second  concept  paper.  The  responses  were 
analsrzed  and,  when  appropriate,  were 
incorporated  in  the  prcH>osed  regulations. 

Public  Hearing  and  Written  Comments 

The  Office  of  Education  will  hold  five 
public  hearings.  The  places  and  times 
for  these  hearings  will  be  announced 
in  a  separate  notice  piffilished  in  the 
Federal  Register.  Written  comments, 
suggestions,  or  objections  regarding  the 
proposed  regulations  should  be  sent  to 
the  Bureau  of  Education  for  the  Handi¬ 
capped,  Office  of  Education,  Room  2015, 
Regional  Office  Building  No.  3,  7th  and 
D  Streets,  SW,  Washington,  D.C.  20202. 
Comments  received  in  re^onse  to  the 
Notice  will  be  available  for  public  inspec¬ 
tion  at  the  above  office  Monday  through 
Friday  between  8:00  a.m.  and  4:00  pm. 
All  relevant  material  must  be  received 
on  or  before  March  28.  1977,  unless  the 
120th  day  is  a  Saturday,  Sunday,  or 
Federal  holiday,  in  which  case  the  ma¬ 
terial  must  be  received  by  the  next  fol¬ 
lowing  business  day. 

Questions  about  this  regulation  may  be 
addressed  to  Mr.  Frank  S.  King  at  the 
above  address  or  by  phone  at  (202)  245- 
9815. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.449,  Handicapped  Preschool  and 
School  Programs.) 

It  Is  hereby  certified  that  this  proposed 
rule  has  been  screened  pursuant  to  Executive 
Order  No.  11821,  and  does  not  require  an  In¬ 
flationary  Impa^  Evaluation. 

Dated :  November  12, 197fi. 

Edward  Aguirre, 

U.S.  Commissioner  of  Education. 

Approved:  November  16, 1976. 

Marjorie  Lynch, 

Acting  Secretary  of 
Health.  Education,  and  Welfare. 

Title  45  of  the  Code  of  Federal  Regula¬ 
tions  is  proposed  to  be  tunended  by  add¬ 
ing  to  Part  121a,  a  flew  subpart  (to  be 
numbered  at  a  later  date),  reading  as 
follows : 

Specific  Learning  Disabilitiks 

Sec. 

1  Scope;  evaluation  requirement. 

2  Evaluation  team. 

3  CMterla  for  determining  the  existence  of 

ability. 

4  Evaluation  techniques. 

5  Medical  problem. 

6  Observation. 

7  Written  report. 

8  SEA  monitoring  responslbUlties. 

9  Monitoring  responsibilities  of  the  Com- 

misslpher. 

Authority:  Section  5(b)  of  the  EUlucatlon 
for  All  Handicapped  OhUdren  Act,  amending 
the  Education  of  the  Handicapped  Act,  89 
Stat.  791  (20  UH.C.  1411  note),  unless  other¬ 
wise  noted. 

Sec.  1.  Scope;  evaluation  requirement. 

The  State  educational  agency  riiall  In¬ 
sure  that  the  criteria  and  procedures  in 
this  subpart  are  used  in  any  determina¬ 
tion  that  a  child  has  a  specific  learning 
disability. 

(20  VJB.0. 1411  note) 


'.  2.  ('.valuation  team. 

<ai  Each  public  agency  responsible 
for  determining  that  a  child  has  a  spe¬ 
cific  learning  disability  shall  use  a  team 
to  evaluate  the  child. 

(b)  The  official  responsible  for  the 
administration  of  special  education  pro¬ 
grams  for  handicapped  children  at  the 
agency  shall  appoint  the  team  members. 

(c)  The  team  must  include : 

tl)  (i)  The  child’s  regular  teacher;  or 

(ii)  If  the  child  does  not  have  a  regu¬ 
lar  teacher,  a  regular  classroom  teacher 
licensed  or  certified  by  the  State  educa¬ 
tional  agency  to  teach  a  child  of  his  or 
her  age;  or 

(iii)  For  a  child  of  less  than  school  age. 
an  individual  certified,  licensed,  or  ap¬ 
proved  by  the  State  educational  agency 
to  teach  a  child  of  his  or  her  age; 

(2)  (i)  A  teacher  with  training  in  the 
area  of  specific  learning  disabilities,  or.  if 
not  available; 

(ii)  A  teacher  or  administrator,  with 
knowledge  in  the  area  of  specific  learn¬ 
ing  disabilities;  and 

(3)  At  least  one  additional  individual’ 
certified,  licensed,  or  approved  by  the 
State  educational  agency  to  conduct  in¬ 
dividual  diagnostic  examinations  of  chil¬ 
dren,  such  as  a  school  psychologist, 
speech  clinician,  or  remedial  reading 
teacher. 

(d)  (1)  The  agency  official  shall  choose 
team  members  who  have  knowledge  of 
the  procedures  to  be  used  in  the 'evalua¬ 
tion  o-  children  with  a  specific  learning 
disability. 

(2)  Each  Individual  team  member 
must  be  qualified  to  perform  the  specific 
diagnostic  tasks  for  which  he  or  she 
is  respionsible. 

(3)  After  the  team  has  completed  the 
evaluation,  it  shall  meet  at  least  once 
to: 

(i)  Discuss  the  evaluation;  and 

(ii)  Reach  a  conclusion  as  to  whether 
the  child  has  a  specific  learning  dis¬ 
ability. 

(20  UH.C.  1411  note) 

Sec.  3.  Criteria  for  determining  the  ex¬ 
istence  of  a  specific  learning  disabil¬ 
ity. 

(a)  The  team  may  not  identify  a  child 
as  having  a  specific  learning  disability  if 
the  severe  academic  discrepancy  is  pri¬ 
marily  the  result  of: 

(1)  A  visual,  hearing,  or  motor  handi¬ 
cap; 

(2)  Mental  retardation; 

(3)  Emotional  disturbance;  or 

(4)  Environmental,  cultural  or  eco¬ 
nomic  disadvantage. 

(20  U.S.C.  1411  note) 

.(b)  A  team  may  determine  that  a 
child  has  a  specific  learning  disability  if: 

(1)  The  child  does  not  achieve  com¬ 
mensurate  with  his  or  her  age  and  ability 
levels  in  one  or  more  of  the  areas  listed 
in  paragraph  (b)  (2)  of  this  section,  when 
provided  with  learning  experiences  ap¬ 
propriate  for  the  child’s  age  and  ability 
levels. 

(2)  The  team  finds  that  a  child  has  a 
severe  discrepancy  between  academic 
achievement  and  intellectual  ability  in 
one  or  more  of  the  following  areas: 
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(1)  Oral  expression; 

(U)  Ustenlng  comprehension; 

(til)  Written  expression; 

(iv)  Basic  reading  skill; 

(v)  Reading  comprehe^on; 

(Vi)  Mathematics  calculation; 

(vii)  Mathematics  reasoning;  or 
(vlli)  Spelling. 

(c)  A  severe  discrepancy  between 
achievement  and  intellectual  ability 
means  achievement  in  one  or  more  of  the 
areas  listed  in  paragraph  (b)  (2)  of  this 
section  which  falls  at  or  below  SO  percent 
of  the  child’s  expected  achievement  level, 
when  intellectual  ability,  age,  and  previ¬ 
ous  educational  experiences  are  consid¬ 
ered. 

(d)  The  team  shall  use  the  following 
method  to  determine  whether  the  severe 
discrepancy  exists; 

(e)  If  there  are  no  State  or  national 
norms  for  the  evaluation  techniques  used 
to  determine  achievement  levels,  the 
judgment  of  the  team  may  be  acc^ted 
as  evidence  that  the  child  is  functioning 
at  or  below  50  percent  of  the  expected 
achievement  level,  provided : 

(1)  Each  team  member  agrees  that 
the  child  is  functioning  at  or  below  50 
percent  of  expected  achievement  level; 
and 

(2)  The  team  members  specify  In  the 
report,  under  section  7,  the  evidence  that 
supports  the  conclusion  that  the  child 
is  functioning  at  or  below  50  percent  of 
expected  achievement  level. 

(f)  In  the  event  that  the  team  mem¬ 
bers  all  agree  that  a  child  has  a  specific 
learning  disability,  but  a  severe  discrep¬ 
ancy  between  achievement  and  Intellec¬ 
tual  ability  Is  not  indicated  when  the  pro¬ 
cedure  specified  In  Sec.  3  (c)  and  (d) 
Is  applied,  the  team  may  determine  that 
a  child  has  a  specific  learning  disability 
provided  that,  in  addition  to  the  team 
requirements  of  Section  7  (a),  (b),  and 
(c) ,  each  team  member  states  in  writing: 

(1)  The  specific  factors  presented  in 
the  evaluation  of  a  child  which  lead  the 
team  member  to  the  conclusion  that  the 
child  has  a  specific  learning  dlsablll^; 

(2)  The  extent  of  the  deviation  of  aca¬ 
demic  achievement  in  one  or  more  of  the 
areas  in  Sec.  3(b)  (2)  from  the  severe  dis¬ 
crepancy  level  established  by  the  proce¬ 
dure  stated  in  Sec.  3  (c)  and  (d) . 

.Ser.  4.  Evaluation  techniques. 

(a)  The  evaluation  conducted  by  the 
team  shall,  to  the  extent  appropriate  to 
the  problems  being  evaluated,  Include 
the  use  of : 

(1)  Individual  standardized  diagnostic 
techniques  or,  if  these  are  not  available. 


(1)  The  team  determines  the  chrono¬ 
logical  age  of  the  child  and  his  or  her 
Intefiectual  ability  stated  in  terms  of  an 
Intelligence  quotient. 

(2)  The  Intelligence  quotient  is  divided 
by  300  and  the  result  is  added  to  seven¬ 
teen  one-himdredths. 

(3)  The  result  of  this  computation  Is 
multiplied  by  the  chronological  age  of  the 
child. 

(4)  From  this  figure  is  subtracted  2.5. 

(5)  The  resultant  figure  is  the  aca¬ 
demic  achievement  level  at  or  below 
which  the  child  must  achieve  in  one  or 
more  of  the  eight  areas  listed  in  (b)  (2) 
in  order  for  a  severe  discrepancy  to  exist. 

(6)  -The  method  of  computation  de¬ 
scribed  above  is  expressed  mathemati¬ 
cally  as: 

severe  discrepancy  level 

non-standardized  evaluation  techniques, 
or  group  evaluation  techniques;  and 
(2)  Other  techniques  specifically  re¬ 
quired  because  of  the  unique  naturer  of 
the  problem  being  evaluated. 

(b)  If  non-standardized  or  group  eval¬ 
uation  techniques  or  other  specific  tech¬ 
niques  are  utilized,  the  team  shall  state 
in  writing: 

(1)  How  these  techniques  are  appro¬ 
priate  for  use  with  the  child  being  eval¬ 
uated;  and 

(2)  How  the  results  of  application  of 
these  techniques  were  used  in  determin¬ 
ing  whether  the  child  has  a  specific 
learning  disability. 

(a0U.8.0. 1411  note) 

Sec.  5.  Medical  problem. 

(a)  When  a  team  believes  that  a  child 
may  have  an  educationally  relevant 
medical  problem,  the  team  shall  request 
that  the  parents  seek  a  medical  examina¬ 
tion  for  the  child. 

(b)  The  medical  examiner  shall  de¬ 
termine  the  extent  and  the  type  medical 
examination  to  be  performed. 

(c)  The  educationally  relevant  rnedl-* 
cal  findings.  If  any,  must  be  Included  in 
the  team  report. 

(20U.S.C.  1411  note) 

Sec.  6.  CNieervation. 

(a)  At  least  one  team  member  shall 
observe  the  child’s  academic  perform¬ 
ance  in  the  child’s  regular  classroom 
setting. 

(b)  In  the  case  of  a  child  below  school 
age  or  out  of  school,  a  team  member 
shall  observe  ^e  child  in  an  educational 
environment  recognized  by  the  State  as 
appropriate  for  a  child  of  that  age. 
(aon.S.C.  1411  note) 


Sec.  7.  Wrillen  report. 

(a)  The  team  shall  report  the  result 
of  the  evaluation  in  writing. 

(b)  The  report  must  include  a  state¬ 
ment  of : 

(1)  Whether  the  child  has  a  specific 
learning  disability; 

(2)  The  basis  for  making  the  deter¬ 
mination; 

(3)  The  relevant  behavior  noted  dur¬ 
ing  the  observation  of  the  child  in  the 
child’s  regular  classroom  setting; 

(4)  The  relationship  of  that  behavior 
to  the  child’s  academic  fimctioning ; 

(5)  The  educationally  relevant  medi¬ 
cal  findings,  if  any;  and 

(6)  A  statement  that  the  severe  dis¬ 
crepancy  between  academic  acliievement 
and  ability  is  not  correctable  without 
special  education  and  related  services. 

(c)  Ea,ch  team  member  shall  certify 
in  writing  whether  the  report  is  accurate 
and  whether  it  refiects  his  or  her  con¬ 
clusion.  If  it  does  not  represent  his  or  her 
conclusion,  the  team  member  must  sub¬ 
mit  a  separate  statement  presenting  his 
or  her  conclusions. 

Sec.  8.  SEA  monitoring  respoiiKibililicK. 

(a)  Each  State  educational  agency  is 
responsible  for  insuring  that  any  child 
identified  as  having  a  specific  learning 
disability  imder  this  part  is  evaluated  us¬ 
ing,  at  a  mlnimiun.  the  criteria  and  pro¬ 
cedures  Included  in  this  subpart. 

(b)  Each  State  educational  agency 
shall  require  each  administrator  respon¬ 
sible  for  providing  special  education  for 
handicapped  children  to  maintain  a  copy 
of  the  report  prepared  by  an  evaluation 
team  on  every  child  within  his  or  her 
agency  determined  to  have  a  specific 
learning  disability. 

(c)  Each  State  shall  include  the  fol¬ 
lowing  Information  in  its  annual  pro¬ 
gram  plan; 

(1)  The  number  of  children  referred 
fi'T  evaluation  of  a  specific  learning  dis¬ 
ability; 

(2)  The  number  of  children  evaluated 
as  a  result  of  the  referral;  and 

(3)  The  number  of  children  deter¬ 
mined  to  have  a  specific  learning  dis- 
^ablllty,  by  chronological  age  in  whole 
year  increments. 

(20  UJS.C.  1411  note  and  1414(2)  (c) ) 

See.  9.  Monitoring  responsibilities)  of  the 
Commissioner. 

(a)  The  Commissioner  shall  conduct 
periodic  monitoring  visits  to  insure  com- 
pllance  under  this  subpart. 

(b)  The  Commissioner  may,  at  his  dis¬ 
cretion,  conduct  a  study  to  determine,  on 
a  sampling  basis,  the  c(nnpllance  by 
State  and  local  educational  agencies  un¬ 
der  this  subpart. 

(20nA.C.  1411  note) 
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